compt

alk

Guiding employers through workers’ compensation

Managing claims

for Minnesota employers

Problem employees, situations

When workers’ comp is involved, know the costs before you react

Most work injuries are cut-and-dried. An employee hurts his hand, gets treated and returns to work.
But sometimes work injuries—and claims for workers’ compensation benefits—get entangled with
personnel problems. Too often, employers handle these touchy situations by reacting today and

regretting it tomorrow.

The result: Situations become embroiled in legal issues, drag out into years, and skyrocket in costs.
Here’s how you can avoid that. Following are three situations you may face.

1. The employee who doesn’t want to return to work

Mary, an administrative assistant for years, isagood
employee. She was diagnosed with work-related carpal

Some signs

W “Doctor shops” for a physician
who will keep her off work.

W Medical problems are all
subjective.

MW Personal problems.

| Constant pain.

M Difficultto reach.

W Misses appointments.

H Gives conflicting information.

W No desire to get well or return to
work.

tunnel syndrome. After time off for
surgery, thephysicianreleased her to
returntowork with restrictions.

You offered Mary atransitional
job, but she complains of constant
pain, requests additional medical
restrictionsfrom her physician and
seemsto havelost her desireto get
well and returntowork. Youareat a
losswhat to do.

Thisisarelatively common situ-
ation, and one to be handled
delicately.

If Mary hasahistory of being agood employee, don’t
assume she's trying to defraud the system. She may be
worried shewon’t be ableto perform aswell asbefore, or

2. The potentially false claim

Bob, anew employee, comesto you hissecond week on
the job and complains of aback injury. No one saw the

Some signs
M Disgruntled.
H Fears termination or layoff.

W Nearing the end of seasonal
work.

W Just hired.
W Substance abuser.

M Several prior workers’
compensation claims.

M Prior dishonesty on the job.
W Unwitnessed injury.

injury occur, and his explanation
doesn’t add up.

Heseemsunusually knowledge-
ableabout workers’ compensation.
You suspect fraud. Youreasonthat a
falseclammight raiseyour workers
compensation costs, so your inclina-
tionistoignoretheclaimand hope
theemployeedropsit. Doyou?

No—not after you've thought
thisthrough alittlemore.

concerned about what her co-workersor supervisor might
say. Or perhaps shehas personal problemsat home, andthe
senseof security fromworkers compensation causesher to
develop adisability mindset.

Awork injury canbealife-altering event, soit’simpor-
tant for you to be supportive and persistent. Keepin close
contact with Mary during thetime sheisoff work. Let her
know sheisvalued. Explainyour company’ sreturn-to-work
policy and your expectations.

When sheisreleased towork with restrictions, send her
awrittenjob offer. Bewillingto alter thejobif shehascon-
cerns. When she returns to work, see that sheisin a
supportive environment.

If she still refuses to return to work or brings you
increased medical restrictionsin responseto atransitional
job offer, call your SFM claims representative, who can
explain to her that she may lose her benefitsfor turning
downan appropriatejob offer. Shemay not beawareof that.

Chances are the savvy employee won't drop it.
Furthermore, you' d makeyourself an easy lawsuit target for
faillingtoreport aclaimedinjury.

Fill out aFirst Report of Injury. Sinceacopy issent to
the employee, type your suspicionsin the“ Confidential
comments’ box ontheonlineform or writeyour suspicions
on aseparate paper. Remember, just because you report an
injury doesn’t mean the employeewill receive benefits. It
just means the employee claimed he was injured. Your
claimsrepresentative will investigatetheclaim.

Continue to report any suspicious circumstances or
subsequent events. Your claimsrepresentativewantsto stay
intheloop ontheseclaimsin particular.



3. The problem employee

Dan, arecent hire out of agroup of mar-
ginal job candidates, isn't working out as
you' d hoped.

Attendance is poor, and when he does

show uphe's

Some signs

W Poor attendance.

W Performance problems.
W Doesn’t get along with others.
MW Hostile, volatile.
M Dishonesty issues.

late. Hisneg-
ativeattitude
is affecting
employee

morale, and
his relation-

shipwith his
supervisor is

hostile. But you’ ve kept him on through the
busy season.

Then he comes to you claiming a back
injury. It'sthelast straw. You don’t want to
deal withhimanymore.

What doyoudo?

First and most important, don't fire
him—at least not onimpulse. Firing may be
your gut reaction, but it could set youupfor a

Costs add up differently depending on your response

lawsuit. Under Minnesotalaw, an employer
cannot refuse to report a work injury and
cannot fire an employeefor claiming awork
injury. Lawsuitsinthese cases can be costly
and arenot covered under your workers' com-
pensation policy.

Instead, think through your options and
their likely results. Ultimately, you want this
tobeaprudent businessdecision.

Inthiscase, say Dan makes$600 per week
working for you, and your workers' compen-
sation premiumis$16,575 calculated witha
0.85 experience modification factor. The
chart below showshow dramatically different
your additional costscan add up depending on
your responseand how the scenario playsout.
Theamountshere are pretty typical for this
kind of situation.

Notethat medical expensesarelikely tobe
higher if the employee is not working. An
employee with no return-to-work expecta-
tions is more likely to experience chronic

Scenario 1: You fire the employee or don’t offer work post-injury.

Scenario 2:

Scenario 3:

Medical benefits

Wage-replacement benefits: 52 weeks of TTD benefits
Retraining benefits to be computer programmer
Two years of retraining at vocational school

Tuition
Rehabilitation expenses
Total cost of claim

Increased cost of workers’ compensation over 3 years (E-mod increases to 1.24)

Total cost of claim (see above)

Increased cost of workers’ compensation over 3 years (see above)
Defense costs, including attorney

Plaintiff attorney

Total cost of civil suit

Paid by insurer Paid by employer
$20,000
20,800
40,000
20,000
10,000
$110,800
$22,815
You fire the employee, and he files a civil lawsuit for claims including retaliatory discharge.
$110,800
$22,815
20,000
30,000
Damages (including punitive damages up to 3 times the work comp benefits due) Up to 332,400
$382,400
$405,215

Total (civil suit + increased cost of work comp over 3 years)

After two months of recovery, you get the employee back to work and train him to do a transitional job

that fits his medical restrictions.

Medical benefits

Wage-replacement benefits
8 weeks of TTD benefits
20 weeks of TPD benefits

Legal expenses

Training expenses

Rehabilitation expenses

Total cost of claim

$18,800

Increased cost of workers’ compensation over 3 years (E-mod increases to 1.04)

$10,000

pain, require additional treatment and med-
ication, and devel op adisability mindset.

Alsoworth remembering: If you firethe
employeeand hereceivesworkers’ compen-
sation benefits, you' Il end up dedlingwithhim
for along time, even though he’sno longer
your employee. And if he was a problem
employee, he'll probably be a problem
clamant.

Financialy, thethree scenariosshow strik-
ingly different outcomes. It amost always
makessensefinancialy to offer theemployee
atrangitiond job. Inthiscase, if Dan accepts,
you will have significantly decreased your
workers compensation costsand legal risk. I
hedeclines, henolonger may beeligiblefor
wage-replacement benefits.

Of course, you may haveother factorsto
weigh besidesonly thefinancial cost of your
action. But by thinking your actionsthrough,
you' |l beableto makeadecision that’sright
for you and your business.

3,200
2,600
0
0
3.000

$11,115




Seven tips help you handie problem situations

Problem claims have few cut-and-dried solutions. Each situa-
tionisunique and itsresponse needsto be carefully tailored. But
somerules of thumb can help make the best of abad situation and
avoid complications.

1. Don’t fire the employee.

A quick decision in the heat of the moment could make the
problem longer, costlier and more troublesomein the end.

Take a step back, talk to othersinvolved, and examine your
choicesand their costs. If you still decideterminationistheright
course, you' |l have madethat decision knowing what to expect down
theroad.

2. Put personal feelings aside.

Thismay bedifficult. But youwant to makeadecision that’sulti-
mately best for your organization overall, though it may not bethe
decisionyou’ d personally prefer.

Bepragmatic about the short-term and long-term outcomes. Be
realistic about how the employeewill portray the situation, whether
or not it’saccurate. Consider what’s at stake for your organization.
How would the different outcomesaffect al the peopleinvolved?

3. Document everything.

Good documentation may save you from expensivelitigation.
Include:

m Every timeyou contact the employee, including what wasdis-
cussed and when.

m All physician contact.
m Employee performanceissues.

4. Consult the right people.
Employee

Never underestimate the power of showing concernfor aninjured
employee. Claims often becomedifficult or can evengotolitiga-
tion because theemployeeisoff work and feelsisolated and afraid.
Fear leadsto distrust, and that can lead to disputes.

Send cardsor flowers. Contact the employee early and continue
todo soregularly. Explain transitional work. Let her know sheis
valued and you want her back on thejob.

Claimsrepresentative

Besides experiencein educating employers about the costsand
consequences of difficult situations, your claimsrepresentative has
many resourcesavailable, including legal and medical profession-
als. When aproblem situation arises, call your claimsrepresentative
first, and alwayskeep himor her intheloop.

Physician

Beware of miscommunication here. The problem employee may
misrepresent availabletransitional jobsto the physician. Or hemay
fail to return the Report of Work Ability to you. If you have ques-
tions about work restrictions, call the physician. Convey to the

physician your commitment to return-to-work and transitional duty.

Legally, if you call thephysicianto discusstransitional work, you
areobligated to verify the discussion and its substancein writing
back to the physician and send acopy to the employee. This prac-
ticeal soimproves accountability throughout the claim.

Employment attor ney
SFM can giveyou legal advice from aworkers' compensation
perspective, but you may need employment law advice aswell.

If you do not have an employment attorney, SFM hasan arrange-
ment with Littler Mendelson, alaw firm specializing in labor and
employment law. Itsservicesareavailableto SFM policyholdersat
discounted rates. For information, call SFM at (952) 838-4450 or
Littler’'sMinneapolisofficeat (612) 313-7650.

Agent
Your agent can explain what your decisionwill doto your e-mod,
long-terminsurance costs and long-terminsurability.

5. Make the employee a transitional job offer.

Thisisone of themost important stepsyou can taketo maintain
good relationswith theemployee, decreaseindirect claim costs, and
increaseyour ability to settlethe claim favorably.

When designing thetransitional job, consider the employee’s
work restrictions and be creative. Remember, thejob really hasto
bethere; it can’t befakeor menial. Send aformal job offer | etter to
theemployee’sresidence.

If you haven't heard from your employeein areasonabletime,
call your claimsrepresentative. Wage-replacement benefitsmay be
discontinued if the employeerefusesajob offer within hismedical
restrictions. A samplejob offer letter isin your SFM Employer Kit,
or it can be downloaded from SFM’sonline“ Resource catalog” at
www.sfmic.com

6. Make the best business decision for your organization.

Ultimately, you haveto assessall aspectsof the situation and do
what you think best for your company. Workers' compensation costs
may be only one aspect.

If the employee’sbehavior isharming your organization, you
may decidethat | etting the employee go and risking the much larger
potential costsisthe better option. On the other hand, the circum-
stances may suggest that the prudent business decisionisto work
through the problemsand avoid risking the costs.

7. Be proactive. Prevent these in the future.

Use good hiring practices. Deal with performance problems
promptly. Make good employee relationships and teamwork a
priority. Tunein to employee concernsand morale problems.

Be committed to safety: By preventing injuriesyou can prevent
many problem claimswhile protecting your company’smost val u-
ableresource—itsemployees.
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